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OVERVIEW

Act on financial operations, insolvency proceedings and involuntary liquidation proceedings (i.e. Slovenian Insolvency Act) has been enacted by the Law No. 6413/2007, published in Official Gazette No. 126 (31 December 2007). The Insolvency Act is in force from 15 January 2008.

Slovenia has initially introduced the German Bankruptcy Act and the Austrian Bankruptcy Act (German Concurs-Ordnung from 1898 and Austrian Concurs-Ordnung from 1914). Bankruptcy was regulated with Bankruptcy Act from 1993 (amended in 1997) that governed compulsory settlement, bankruptcy and liquidation. Bankruptcy's primary goal was the liquidation of bankrupt's property as a collective enforcement procedure aiming at the satisfaction of the creditors. Starting from 1999 the reorganization approach (based on Chapter 11 of the United States Bankruptcy Code) was adopted. The main purpose was to keep the debtor's enterprise as an ongoing business concern. Published in Official Gazettes

Slovenian Insolvency Act aims at the modern legislation, adapted to the provisions of the Council Regulation (EC) No. 1346/2000 of 29 May 2000 on insolvency proceedings and implementing the Directive 2001/17/EC of the European Parliament and of the Council of 19 March 2001 on the reorganization and winding-up of insurance undertakings and the Directive 2001/24/EC of the European Parliament and of the Council of 4 April 2001 on the reorganization and winding-up of credit institutions (Article 2 – EU Regulations), i.e. with the standards that enjoy priority in all European insolvency matters. 

For all other cross-border cases the consequences are determined by provisions of the Insolvency Act adapted to the UNCITRAL Legislative Guide on Insolvency Law and the UNCITRAL Model Law on Cross-Border Insolvency (Chapter VIII – International Insolvency Proceedings).

Amendments: published in Official Gazettes No 40/2009 (Amendment A), No 59/2009 (Amendment B), No 52/2010 (Amendment C), No 26/2011 (Amendment D) and No 47/2013 (Amendment E). 

Amendment F to Slovenian Insolvency Act (i.e. Amendment F) has been adopted by a fast-track procedure on 27 November 2013. Amendment F is in force from 28 November 2013.

MEAN FEATURES

· Preventive restructuring proceedings

The new section of the Slovenian Insolvency Act regulates the new preventive restructuring proceedings which to be conducted in order to enable the debtor (large or medium-sized company) which shall most probably become insolvent within a one-year period to take certain measures to restructure their financial obligations based on the agreement on financial restructuring, as well as other financial restructuring measures which shall be deemed necessary to eliminate the reasons due to which the debtor may become insolvent.
· Financial restructuring of large and medium-size companies

The new section of the Slovenian Insolvency Act, regulating special rules on compulsory settlement against such a company, is added to ensure more efficient financial restructuring of large and medium-sized companies. The fundamental features of the new regulation are:
(1) Special rules that exclude the use of the general rules of the Slovenian Insolvency Act on compulsory settlement are determined. The most important joint additional rules which shall be used regardless of the type of measures of financial restructuring, determined in the financial restructuring plan for a large or medium-sized company include: 
− Broader experience and qualifications are required for the (appropriate) performance of administrative tasks in compulsory settlement proceedings; therefore, the provision on automatic order of appointment shall not apply to the appointment of the administrator by free judgement.
− Since the financial restructuring of such a company (and restructuring measures) may significantly affect bank (creditors) stability, the court shall notify the Bank of Slovenia on the commencement of proceedings.
− The creditors’ committee may appoint a creditors’ counsel. This will enable the creditors' committee more effective (operative) monitoring of the operations and proceedings of the management in the implementation of financial restructuring measures under their jurisdiction (e.g. business restructuring measures due to the optimisation of operating costs or the increase in the company's efficiency).
− The competence of the creditors' committee is enhanced with the possibility that the creditors' committee shall alter the financial restructuring plan.
− New rules whereby creditors have the legal option to propose the commencement of compulsory settlement proceedings and prepare a financial restructuring plan.
(2) The petition for compulsory settlement, which is integrated in the financial restructuring plan, may be limited only to the reduction in ordinary financial claims or deferral of deadlines for their payment. In such a case, compulsory settlement (if finally confirmed) shall not affect creditors' business claims. Therefore, only creditors who own ordinary (unsecured) financial claims against the company shall be parties to the proceedings (and shall be entitled to vote on the adoption of compulsory settlement).
 The number of these creditors is usually relatively small; most of them have the features of a well-educated entity (entity with the appropriate knowledge and experience necessary to assess the financial position of a systemically important company and the rationality of a financial restructuring plan). 

(3) The subject of the petition for compulsory settlement, which is included in the financial restructuring plan, can also be the restructuring of secured claims. Due to the proportionality of intervention in the position of owners of secured claims, this financial restructuring measure cannot reduce the principal of the claim; only its maturity can be deferred or the interest rate be reduced. Additional precautionary measures are also determined in order to balance the proportionality of this intervention.
− Compulsory settlement is adopted by voting in two classes under these rules. In the class of unsecured creditors, creditors vote regarding unsecured claims on which compulsory settlement has effects. A majority of 6 out of 10 is necessary for the adoption of compulsory settlement in this class (measured by the amount of unsecured claims). In the class of creditors with the right to separate claims, creditors vote on secured claims. A higher majority (3out of 4) is needed for the adoption of compulsory settlement in this class. Compulsory settlement is adopted if it is adopted in both classes.
− In addition to the creditors' committee (the members of which are creditors/owners of unsecured claims), a committee of creditors with the right to separate settlement is formed in compulsory settlement proceedings. The realisation of the powers of the committee of creditors with the right to separate settlement take precedence over the realisation of the powers of the committee of creditors with unsecured claims.

(4) The possibility of spinning off the profitable business part of the debtor is envisaged as a new measure of financial restructuring. In such a case, the financial restructuring plan shall include the division plan, including all components that a division plan has to contain in a spin-off, by establishing new companies under the provisions of the Slovenian Companies Act.
· Additional rules in financial restructuring proceedings

Due to additional enhancement of the eligibility of creditors, especially financial institutions, in financial restructuring proceedings, these rules have been supplemented:
(1) The legal option (eligibility) to propose the commencement of compulsory settlement proceedings has been introduced (and to submit a financial restructuring plan) for creditors who jointly own more than 20 per cent of all financial claims against the debtor. The purpose (ratio) of this new possibility is to enable banks to actively participate in the financial restructuring proceedings of major debtors.
(2) The creditors' committee, or creditors who petition the commencement of compulsory settlement proceedings, have the possibility to demand that the court provide them with the authority to conduct the debtor's business.
(3) If commencement of the compulsory settlement proceedings is petitioned by the debtor, the creditors' committee has the right to modify the debtor's financial restructuring plan.
· More efficient court business in the conduct of insolvency proceedings

In order to ensure more efficient court business in the conduct of insolvency proceedings:
(1) Slovenian Insolvency Act is amended by regulating additional competences of judicial assistants in deciding on less demanding issues in insolvency proceedings, 

(2) Slovenian Insolvency Act is altered by simplifying the decision-making of the court on the commencement of bankruptcy proceedings, when the commencement of the proceedings (bankruptcy of a legal entity or personal bankruptcy) is petitioned by the debtor, and
(3) Slovenian Insolvency Act is supplemented with the purpose of enabling a more effective sale of assets of the bankruptcy debtor.
· Supplemented or amended general rules on compulsory settlement proceedings

In order to ensure the more efficient financial restructuring of all business entities and concurrent balance safeguarding creditors' interest, some general rules on compulsory settlement proceedings are supplemented or amended.  The most significant changes are:
(1) The second paragraph of Article 143 of the Slovenian Insolvency Act, stipulating as defined below, is deleted:  "With the petition for compulsory settlement the debtor shall offer creditors at least 50 per cent repayment in the period shorter than four years so that the creditors shall receive in the first year at least one quarter of the payment, at least one quarter of the payment in the third year, at least one quarter of the payment in the third year, and the remainder of the payment in the fourth year.".
Most business entities that become insolvent, especially in the economic crisis period, are able to offering 50 per cent repayment in the four-year period, although real possibilities exist at the same time that they will (successfully) implement financial restructuring if they pay creditors a lower share of their claims, and in such way creditors, despite having a lower share (or longer payment period) acquire more favourable conditions for repayment than they would acquire in the case of bankruptcy. 

The removal of this limitation (that has no objective economic justification) was also recommended by the International Monetary Fund (IMF) and the European Bank for Restructuring and Development (EBRD).
(2) Under the provisions of the Slovenian Insolvency Act also a part of the amount of the claim of the creditor with the right to separate settlement shall be treated as an unsecured claim which represents the amount of the claim exceeding the value of assets which are subject to the right to separate settlement. The amount of the unsecured part of the claim is important in compulsory settlement proceedings due to determining the weighted amount of that claim which is considered in calculating the share of voting rights of the owner of such claim. In determining the amount of the unsecured part of the claim, the value of assets subject to the right to separate settlement must be deducted from the amount of the claim in order to secure that claim. In practice, questions arise regarding the method by which the value of such assets is determined. Therefore, it is explicitly determined that this is the value specified by the certified valuer according to market value criteria. This value is only relevant in determining the share of voting rights in compulsory settlement proceedings. The amount up to which the payment of the secured claim will be actually covered from the value of assets subject to security shall become known after the confirmation of the settlement, when (and if) security is realised. Therefore, the unsecured part of the secured claim (which was calculated in the compulsory settlement proceedings for calculating the share of voting rights) shall not be included on the list of ordinary (unsecured) claims.
(3) The purpose of the instrument of altering the financial restructuring plan is to enable an insolvent debtor to modify the financial restructuring plan after negotiations with creditors, so that it is acceptable to the majority of creditors. The Slovenian Insolvency Law determines a three-month preclusive deadline for the modification of the financial restructuring plan. Therefore, the new provision of the Slovenian Insolvency Act regulates the possibility of an (single) extension of this deadline by two months. Such an extension may be permitted by the court only upon the consent of the creditors' committee.
(4) For clarity, the Slovenian Insolvency Act explicitly determines the rules of the Slovenian Insolvency Act which are applied to increasing share capital with new contributions. If the debtor anticipates such an increase in the financial restructuring plan, the procedure of registering and paying for shares to implement the increase must be performed in compulsory settlement proceedings.
(5) Under the new provision of the Slovenian Insolvency Act, persons who are considered as persons related to the insolvent debtor, unless they are considered as superior companies, and persons considered closely related to the debtor, may not cooperate in the procedure of increasing share capital with in-kind contributions (the subject of which are the claims of creditors against the debtor).
(6) According to the modified provisions of the Slovenian Insolvency Act, a debtor who shows an uncovered loss shall simultaneously by increasing share capital due to the implementation of financial restructuring also perform a simplified reduction in share capital to cover this loss.
· Simplified compulsory settlement

 In order to ensure the more efficient implementation of simplified compulsory settlement:
(1) the types of entities that can be subject to conducting simplified compulsory settlement proceedings may extend to small companies and entrepreneurs that meet the small company criteria,
(2) the regulation may be simplified with an additional (alternative) option that the creditor may make a statement on voting on the adoption of compulsory settlement in ordinary written form.

· Other important modifications and amendments
(1) The new provision of the Slovenian Insolvency Act determines the (positive) assumption that by finally confirming compulsory settlement, the debtor's insolvency is terminated. This assumption is primarily important for the ratings of the debtor after finalised compulsory settlement proceedings or simplified compulsory settlement proceedings.
(2) The amended provision of the Slovenian Insolvency Act explicitly regulates only the situation when assets which cannot be realised fall within the general bankruptcy estate. Therefore, its amendment also regulates the situation when assets that cannot be realised belong in special bankruptcy estate.
(3) Due to the implementation of Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings, the new provision of Slovenian Insolvency Act determines English as the international language to be used by local courts and administrators in order to cooperate with foreign courts and administrators.
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